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Passed by Shri. Mukesh Rathor, Joint. Commissioner (Appeals)

T Arising out of Order-in-Original No CGST/WS08/Ref-33/BS\/2019-20 f=ifw: 23.05.2019 issued
by Assistant Commissioner, Div-VIIl, Central Tax, Ahmedabad-South

g ardrereat @1 =9 g i Name & Address of the Appellant / Respondent
Praclad Containers LLP -
Ahmedabad .
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Any person aggrleved by this Order-In-Appeal issued under the Central Excise Act 1944 ,may
file an appeal or revision application, as the one may be against such order, to the approprlate authority

" .iin the following way :

HIRG AR BT GOl T :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processmg of the goods in a
warehouse or in storage whether i ina factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)

(1)

(2)

~ the order sought to be appealed against is communicated and shall be accompanied by

In case of rebate of duty of excise on goods exported to any country or“territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of gdods exported outside India export to Nepal or Bhutan, without paymént of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 |
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. . ' : O
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(®)

(a)

PEIT SNCHET AR, 2017 B €T 112 B sfafar—

Under Sec}tion 112 of CGST act 2017 a-n appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" fioor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of “Central Exdise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that thé one -appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled | item
of the court fee Act, 1975 as amended.

(5) ﬁmwmwwwmmmﬁmﬁmmmm%ﬁﬁmw
HERT TR Yo TG Qarepy Adfieny ~ridiaRr (@) frew, 1082 F Fia 81

O

_ Attention in‘invited to the rules covering these and other related matter contended in the
. Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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g n view of above, an.appeal against this order shall lie before the Tribunal on payment of
X »Q; ?e duty demanded where. duty or duty and penalty are in dispute, or penalty, where

fy% one is in dispute.” o

“ny person aggrieved by an Order-ln—Appeal issued under the Central Goods and
ax Act,2017/Integrated Goods and Services Tax Act,2017/ Goods and Services
hpensation to states) Act,2017,may file an appeal before the appropriate authority.




V2(GST)26/EA2/Ahd-South/2019-20.

ORDER IN APPEAL

The Assistant Commissioner, | CGST & Central Excise, Division-VIII, .
Ahmedabad South, Ahmedabad (hereinafter referred to as the ‘appellant’) has filed
the present appeals against RFD-06 Refund Order No. CGST/WS08/Ref-
33/BSM/2019-20 dated 23.05.2019 (hereinafter referred to as ‘impugned ordefs’)
passed by the Assistant Commissioner, CGST & Central Excise, Division-VIII,
Ahmedabad South, Ahmedabad (hereinafter referred to as ‘the adjudicating
authority’) in the matter of refund claims filed by M/s. Praclad Containers LLP

(GSTIN: 24AARFP3026C1ZI), B-305, 306 Infinity Tower, Corporate Road,
Prahladnagar, Ahmedabad-380015(hereinafter referred to as ‘respondent’).

2. The 'facts of the case, in brief, are that the respondent had filed a refund
claim of Rs. 9,53,380/- for IGST paid on account of Supply of goods/services
made to SEZ/SEZ Devloper, in terms of Section 54 of the Central Goods and
Services Tax Act, 2017 read with Rule 89 of the Central Goods and Service Tax
Rules, 2017. The adjudicating authority, vide impugned order, sanctioned the

said refund claim.

3. Thereafter, the impugned orders on being examined for its legality and
propriety by the Principal Commissioner, CGST, Ahmedabad-South
Commissionerate vide his Review Order No. 22/2019-20 dated 09.12.2019,
directed the appellant to file the aforementioned appeal raising the grounds that
the respondent has failed to submit endorsed copies of invoices for supply of
goods/services in SEZ; that the adjudicating authority erred in sanctioning
refund claims by considering that invoices for supply of duty free goods/services

are endorsed by Specified Officer of the SEZ, as per norms, etc.

4 In the Personal hearing held on 27.02.2020, Ms. Rutvi Patel,
CharteredAccountant appe.ared on behalf of the respondent in Appeal No.
V2(GST)26/EA2/Ahd-South/2019-20 and she has already submitted her written
submission on dated 28.01.2020 & re-iterated the same.

S. I have gone through the facts of the case, the impugned orders & the
grounds raised in the review orders mentioned supra and the cross objections
v' filed by the respondentx and the oral averments raised during the coﬁrse of
personal hearing. I find that the only question to be decided is whether the
refund granted to the respondent vide the impugned order in absence of

endorsed copies of invoice by the customs officer, is erroneous or otherwise.

6. The matter deals with refund of integrated tax paid on account of Supply

of goods/services made to SEZ/SEZ Devloper, and therefore before moving

forward, let me first reproduce the relevant part of the K 1:116 89 of Central Goods =
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and Service Tax Rules, 201’7 which enables a person to seek refund of tax in’

such a 81tuat10n, Viz.

RULE 89. Application for refund of tax, interest, penalty, fees or any
other amount. — (1) Any person, except the persons covered under notification
issued under section 55, claiming refund of any tax, interest, penalty, fees or
any other amount paid by him, other than refund of integrated tax paid on goods
exported out of India, may file an application electronically in FORM GST RFD-
- 01* through the common portal, either directly or through a Facilitation Centre

notified by the Commissioner :

Provided that any claim for refund relating to balance in the electronic cash
ledger in accordance with the provisions of sub-section (6) of section 49 may be
made through the return furnished for the relevant tax period in FORM 'GSTR-3* -
or FORM GSTR-4* or FORM GSTR-7 as the case may be :

= Provided further that in respect of supplies to a Special Economic Zone unit or a

Special Economic Zone developet, the application for refund shall be filed by the -

(a) supplier of goods after such goods have been admitted in full in.
the Special Economic Zone for authorised operations, as endorsed by the

' specified officer of the Zone;

(b) supplier of services along with such evidence regarding receipt
of services for authorised operations as endorsed by the specified officer

of the Zone :

[Provided also that in respect of supplies regarded as deemed exports, the

O application may be filed by, -
(a) the recipient of deemed export supplies; or
(b) the supplier of deemed export supplies in cases where the reczpzent does

not avail of input tax credit on such supplies and furnishes an undertaking to the
effect that the supplier may claim the refund] : |

Provided also that refund of any amount, after adjusting the tax payable by the
applicant out of the advance tax deposited by him under section 27 at the time of
registration, shall be claimed in the last return required to be furnished by him.
(2) The application under sub-rule (1) shall be accompanied by any of the
following documentary evidences in Annexure 1 in Form GST RFD-01% as
applicable, to establish that a refund is due to the applicant, namely :-.

(a) the reference number of the order and a copy of the order passed by the
proper officer or an appellate authority or Appellate Tribunal or court resulting in ‘
such refund or reference number of the payment of the amount specified in sub-

section (6) of sectzon 107. and sub-section (8) of section 112 claimed as refund

- (b) a statement c‘:ontaining the number and date of shipping bills or bills of
export and the number and the date of the relevant expor] ln,vozces, in a case

where the refund is on account of export of goods; %/

5
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(c) a statement containing the number and date of invoices and the
relevant Bank Realisation Certificates or Foreign Inward Remittance Certificates,
as the case may be, in a case where the refund is on account of the export of
services;

(d) a statement containing the number and date of invoices as
provided in rule 46 along with the evidence regarding the endorsement
specified in the second proviso to sub-rule (1) in the case of the supply of
goods made to a Special Economic Zone unit or a Special Economic Zone
developer;

(e) a statement containing the number and date of invoices, the
evidence regarding the endorsement specified in the second proviso to
sub-rule (1) and the details of payment, along with the proof thereof,
made by the recipient to the supplier for authorised operations as
defined under the Special Economic Zone Act, 20085, in a case whére the
refund is on account of supply of services made to a Special Ecoﬁo_mic

Zone unit or a Special Economic Zone developer;

7. Part (a) of Second proviso to above rule states that in respect of supply to
SEZ unit or SEZ developer the application has to be filed by the supplier of
goods after such goods have been admitted in full in the Special Economic Zone

for authorised operations, as endorsed by the specified officer of the Zone and

Part (b) of Second proviso to above rule states that in respect o supply to SEZ
unit or SEZ developer the application has to be filed by the supplier of service
along with such evidence regarding receipt of services for authorised operations

as endorsed by the specified officer of the Zone. In so far as requirement 9f

endorsement by specified officer is concerned, I find that there is no ambiguity’in

the provisions. An endorsement made by specified officer regarding receipt of

goods/service for use in authorized operations, is specifically emphasized in the

provision itself which leaves no room for interpretations in any other way. Again
at clause (d) & (e) of sub rule (2) of above rule, there is a mention regarding what

documents has to be furnished along with refund application. It states that a

statement containing the number and date of invoices, the evidence regarding

the endorsement specified in the second proviso to sub-rule (1) needs to be
furnished along with refund application. In spite of such specific provisions for
fﬁrnishing an endorsement made by specified officer along with refund
application, the respondent failed to comply with the same. The grounds raised
under the appeal memorandum that “the claimant claimed refund on account of
supply of services to SEZ unit/SEZ Developer with payment of tax(IGST) without

having endorsed copy of invoice for supply of services in SEZ” is thus,
2 :"

maintainable to which I accept.

v
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8. - In view of the fdgegoing, I find that there is merit in the departmental
-appeals and therefore, I set aside the impﬁgned order to the extent théy have

erroneously sanctioned the refund.

9. The departmental appeal is allowed and the impugned order is set aside.
The prayer of the department for the recovery of the erroneously sanctioned

refund along with interest is also allowed.

10. Wwﬁﬁﬁmmmmm@ﬁwm%n

10. The appeals filed by the department-appellant stands disposed of in above

terms.

Date: .02.2020
- Attested

To, .

M/s. Praclad Containers LLP
(GSTIN: 24AARFP3026C1ZI),

| B-305, 306 Infinity Tower, Corporate Road,
Prahladnagar, Ahmedabad-380015.

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Pr. Commissioner of Central Tax, Ahmedabad-South.

3. The Additional /Joint Commissioner, Central Tax (Systefn), Ahmedabad-

South.
4. The Assistant Commissioner, CGST Division-VIII, Ahmedabad-South.

Muard File.

6. P.A. Rile
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